EDA REGULATIONS: PART 305 PUBLIC WORKS AND ECONOMIC DEVELOPMENT INVESTMENTS

COMPARISON OF 1999 EXISTING RULES VS 2005 INTERIM-FINAL RULES

CURRENT FEDERAL REGULATIONS (1999)

INTERIM FINAL RULES (2005)

ANALYSIS / COMMENTS

§ 305.1 Purpose and scope.

The purpose of Public Works and
Development Facilities grants is to help the
Nation’s distressed communities revitalize and
expand their physical and economic
infrastructure and thereby provide support for
the creation or retention of jobs for area
residents by helping eligible recipients with
their efforts to promote the economic
development of distressed areas. The primary
focus is on the creation of new, or the retention
of existing, long-term private sector job
opportunities in communities experiencing
significant economic distress as evidenced by
high unemployment, low income, or a special
need arising from actual or threatened severe
unemployment or severe changes in local
economic conditions. These grants are
intended to help communities achieve
sustainable economic development by
developing and expanding new and existing
public works and other infrastructure facilities
that will help generate long-term jobs and
economic growth, improve economic
conditions or otherwise enhance and promote
the economic recovery of the area.

§ 305.1 Purpose and scope.

Public Works and Economic Development
Investments (“Public Works Investments”)
intend to help the nation’s most distressed
communities revitalize, expand and upgrade
their physical infrastructure to attract new
industry, encourage business expansion,
diversify local economies and generate or
retain long-term private sector jobs and
investments. The primary goal of these
Investments is the creation of new, or the
retention of existing, long-term private sector
job opportunities in communities experiencing
significant economic distress as evidenced by
chronic high unemployment,
underemployment, low per capita

income, outmigration, or a Special Need.
These Investments also intend to assist
communities in attracting private capital
investment and higher-skill, higher-wage job
opportunities and to promote the successful
long-term economic recovery of a Region.

Provision is substantively unchanged.

8§ 305.2 Criteria.

(a) A grant may be made under part 305 for
the following purposes:

(1) For the acquisition or development of land
and improvements for use for a public works,
public service or other type of development
facility; or

§ 305.2 Award requirements.

(a) Project scope. Public Works Investments
may fund the following activities:

(1) Acquisition or development of land and
improvements for use in a public works, public
service or other type of development facility; or

Provision is substantively unchanged.
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(2) For the acquisition, design and
engineering, construction, rehabilitation,
alteration, expansion, or improvement of such
a facility, including related machinery and
equipment.

(b) A grant may be made under part 305 only
when:

(1) The project for which the grant is applied
for will, directly or indirectly—

(i) Improve the opportunities, in the area where
the project is or will be located, for the
successful establishment or expansion of
industrial or commercial plants or facilities;

(i) Assist in the creation of additional long-term
employment opportunities in the area; or

(iii) Primarily benefit the long-term unemployed
and members of low-income families;

(2) The project for which the grant is applied
for will fulfill a pressing need of the area, or a
part of the area, in which the project is or will
be located; and

(3) The area for which the project is to be
carried out has a strategy and the project is
consistent with the strategy.

(c) Maximum assistance for each State. Not
more than 15 percent of the annual
appropriations available to carry out this part
may be expended in any one State

(2) Acquisition, design and engineering,
construction, rehabilitation, alteration,
expansion, or improvement of such a facility,
including related machinery and equipment.

(b) Requirements. A Public Works Investment
may be made if EDA determines that:

(1) The Project will, directly or indirectly:

(i) Improve the opportunities for the successful
establishment or expansion of industrial or
commercial plants or facilities in the Region
where the Project is located;

(i) Assist in the creation of additional long-term
employment opportunities in the Region; or
(i) Primarily benefit the long-term unemployed
and members of low income families in the
Region;

(2) The Project will fulfill a pressing need of the
Region, or a part of the Region, in which the
Project is located; and

(3) The Region in which the Project is located
has a CEDS and the Project is consistent with
the CEDS.

(c) Not more than fifteen (15) percent of the
annual appropriations made available to EDA
to fund Public Works Investments may be
made in any one (1) State.
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§ 305.3 Application requirements.

Each application for a grant under part 305
must:

(a) Include evidence of area and applicant
eligibility;

(b) Include, or incorporate by reference, a

strategy, as provided in § 301.3;

{c)Hdentify the sourcesof the otherfundsboth

requirementsof the grant—and
(d) Explain how the proposed project meets
the criteria of § 305.2.

§ 305.3 Application requirements.

(a) Each application for Public Work
Investment Assistance must:

(1) Include evidence of eligibility, as provided
in part 301 of this chapter;

(2) Include, or incorporate by reference, a
CEDS (as provided in § 303.7 of this chapter);
(3) Demonstrate how the proposed Project
meets the criteria of § 305.2; and

(4) Demonstrate how the proposed Project
meets the proposal evaluation criteria set
forth in § 301.8 of this chapter.

(b) The Investment Rate for Public Works
Investments will be determined in
accordance with § 301.4 of this chapter.

New rules eliminates existing requirement that
a pubic works project application identify funds
that will make up the balance of a proposed
project’s financing. However, applicant must
still demonstrate how project will meet
proposal evaluation criteria in Section 301.8,
which includes criteria for: market-based and
results driven; strong organizational
leadership; advances in productivity,
innovation and entrepreneurship; looks beyond
immediate economic horizon; or demonstrates
high degree of local commitment. New section
also contains provision stating that investment
rate of project will be determined by new
Section 301.4.

New rules eliminate current regulation Section
305.4 Selection and evaluation. Provisions are
now addressed under definitions in Section
300 and Eligibility under Section 301.
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§ 305.23 Public Works projects for design
and engineering work.

(a) When the purpose of the Public Works
project is to accomplish only the design and
engineering work for a proposed future
construction project, EDA may award a grant
for the design and engineering work with the
understanding that EDA cannot make a
commitment against a future fiscal year
appropriation to fund the proposed
construction project.

(b) The purpose of the EDA assisted project
for design and engineering work is to produce
all of the documents required for the
construction of the proposed future project in a
format and in sufficient quantity to permit a
construction contract to be advertised and

§ 305.4 Projects for design and
engineering work.

In the case of Public Works Investment
Assistance awarded solely for design and
engineering work, the following additional
application requirements and terms shall
apply:

(a) EDA may determine that a separate
Investment for design and engineering is
warranted due to the technical complexity or
environmental sensitivity of the construction
Project;

(b) The purpose of the Investment may be
limited to the development and production of
all documents required for the construction of
the proposed construction Project in a format
and in sufficient quantity to permit
advertisement and award of a construction
contract soon after securing construction
financing for the Project;

(c) EDA will not disburse any portion of the
Investment Assistance until it receives and

Section has been reworded, but is

substantively similar to existing regulation.
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awarded soon after the project’s construction
financing has been arranged. Fhe-EDA
document Requirements for Approved

i j H
Const HGI tion-Projects,-should-be us_ed o
m@g—#&ppmm%‘ i O

(c) Design and engineering projects will not
generally be considered unless the nature of
the proposed project to be considered is
complex or environmentally sensitive and EDA
makes a determination that it is in the best
interest of the Government to award a
separate grant for design and engineering.
(d) EDA requires the design/engineering
contract to be submitted to and approved by
EDA before any EDA grant funds can be
disbursed.

certifies compliance with the Investment award
of all design and engineering contracts; and
(d) EDA’s funding of the Project for design and
engineering work does not in any way commit
EDA to fund construction of the Project.

Section for pilot program in 1999 has been

eliminated.
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Section is eliminated and will be included in a
revised edition of Guidance for Approved

Construction Projects.

Section is eliminated and will be included in a
revised edition of Guidance for Approved

Construction Projects
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§ 305.5 Project administration by District
Organization.

(a) When a District Organization is not the
Recipient or co-Recipient of Investment
Assistance, the District Organization may
administer the Project for the Recipient if
EDA determines fulfillment of the following
conditions:

(1) The Recipient has requested (either in
the application or by separate written
request) that the District Organization for
the Region in which the Project is located
administer the Project;

(2) The Recipient certifies and EDA finds
that:

(i) Administration of the Project is beyond
the capacity of the Recipient’s current staff
and would require hiring additional staff or
contracting for such services;

(ii) No local organization or business exists
that could administer the Project in a more
efficient or cost-effective manner than the
staff of the District Organization; and

(iii) The staff of the District Organization
would administer the Project without sub-
contracting the work; and

(3) The allowable costs for the
administration of the Project by the District
Organization’s staff will not exceed the
amount that would be allowable to the
Recipient.

(b) EDA must approve the request either by
approving the application in which the
request is made or by separate specific
written approval.

New rules change the section reference for
these provisions formerly covered | nSection
316.19. District organizations can still serve as
project administrators if certain qualifications
are met.
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the contract for such services-

830511 Design/Build method of § 305.6 Allowable methods of procurement | Section combines and redrafts current
construction for construction services. Sections 305.10 and 305.11.

EDA discourages-the use of the same entity to | (a) Recipients may use alternate

both-design-and-to-build EDA-assisted construction procurement methods to the

facilities—f the recipient desires-to use-such-a traditional design/bid/build procedures

method -its use must be justified-and-EDA (including lump sum or unit price-type

must-approve-the contract—Fhe procurement construction contracts). These methods

of—and-the compensation-to-the include but are not limited to design-build,

construction management at risk and force
account. If an alternate method is used, the
Recipient shall submit to EDA for approval
a construction services procurement plan
and the Recipient must use a design
professional to oversee the process. The
Recipient shall submit the plan to EDA
prior to advertisement for bids and shall
include the following, as applicable:

(1) Justification for the proposed method
for procurement of construction services;
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(2) The scope of work with cost estimates
and schedules;

(3) A copy of the proposed construction
contract;

(4) The name and qualifications of the
selected design professional; and

(5) Procedures to be used to ensure full
and open competition, including the
selection criteria.

(b) For all procurement methods, the
Recipient must comply with the
procurement standards set forth in 15 CFR
parts 14 or 24, as applicable.

§ 305.22 Services performed by the
recipient’s own forces.

The recipient may wish to have a portion or all
of the design, construction, inspection, legal
services or other work and/or services in
connection with the project performed by
personnel who are employed by the recipient
either full or part time (in-house). Due-to-the
lifficulty i N .

§ 305.7 Services performed by the
Recipient’s own forces.

In certain circumstances, the Recipient may
wish to consider having a portion or all of the
design, construction, inspection, legal services
or other work and/or services in connection
with the Project performed by personnel who
are employed by the Recipient either full-time
or part-time. EDA may approve the use of
such “in house forces” if:

(a) The services are routinely performed by
the Recipient for all construction Projects
performed by the Recipient (for example,
inspection or legal); or

(b) The Recipient has a special skill required
for the construction of the Project (for example,
construction of unique Indian structures); or
(c) The Recipient has made all reasonable
efforts to obtain a contractor but has failed to
do so because of uncontrollable factors such
as the remoteness of the Project site or an

Regulations regarding the use of in-house staff
to perform certain construction and design
services are revised and streamlined. They
appear less prescriptive than 1999 rules.
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(b) The use of in-house forces for construction
may be approved by EDA if:

(1) The recipient has a special skill required for
the construction of the project, e.g.,
construction of unique Indian structures, or

(2) The recipient has made all reasonable
efforts to obtain a contractor but has failed to
do so because of uncontrollable factors such
as the remoteness of the project site or an
overabundance of construction work in the
project area, or

(3) Substantial cost savings can be
demonstrated.

overabundance of construction work in the
Region; or

(d) The Recipient demonstrates substantial
cost savings.

§ 305.9 Recipient furnished equipment and
materials.

The recipient may wish to incorporate into the
project equipment and/or materials which it will
secure through its own efforts.

(s tll N |esplg| sibity-ol-the e!c|p|e| o |

(b) The use of such equipment and materials
must be approved by EDA to be eligible for
EDA financial participation. The recipient shall

§ 305.8 Recipient-furnished equipment and
materials.

The Recipient may wish to incorporate into the
Project equipment or materials that it will
secure through its own efforts, subject to the
following requirements:

(a) EDA must approve any use of Recipient-
furnished equipment and materials. EDA may
require that major equipment items be subject
to a lien in favor of EDA and may also require
a statement from the Recipient regarding
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be required to submit with its request for
approval either a paid invoice or current quotes
from not less than three suppliers who
normally distribute such equipment and/or
materials. EDA may require that major
equipment items be subject to a lien in favor of
EDA and may also require a statement from
the Recipient regarding expected useful life
and salvage value.

(c) The recipient must be prepared to show
that the cost claimed for such equipment
and/or materials is competitive with local
market costs.

(d) Acquisitions of recipient furnished
equipment and/or materials under this section
is subject to the requirements of 15 CFR part
24 or 15 CFR part 14.

expected useful life and salvage value of such
equipment;

(b) EDA may require the Recipient to establish
that the expense claimed for such equipment
or materials is competitive with current local
market costs; and

(c) Acquisition of Recipient-furnished
equipment and/or materials under this section
is also subject to the requirements of 15 CFR
parts 14 or 24, as applicable.

§ 305.9 Project phasing and Investment
disbursement.

(a) EDA may authorize in advance the
award of construction contracts in phases,
provided the Recipient submits a request
that includes each of the following:

(1) Vvalid reasons justifying why the Project
must be phased;

(2) Description of the specific elements to
be completed in each phase;

(3) Detailed construction cost estimates for
each phase;

(4) Time schedules for completing all
phases of the Project;

(5) Certification that the Recipient can and
will fund any overrun(s); and

Section is redrafted with same basic intent.
New section streamlines and consolidates

language.
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. .
Sourse-oh-waler Supply-in-terms-otboth-guality
and-gua 't'a'_ 3s-descrbecin-the-grant

(6) Certification that the Recipient is
capable of paying incurred costs prior to
the first disbursement of EDA funds.

(b) EDA will begin disbursement of funds
after receipt of evidence sufficient to EDA
of compliance with all Investment award
conditions. EDA may approve the
disbursement of funds prior to the tender
of all construction contracts if the
Recipient can demonstrate to EDA’s
satisfaction that a severe financial hardship
will result without such approval.

§ 305.14 Bid underrun.

If at the construction contract bid opening, the
lowest responsive bid is less than the funds
available for construction, EDA must be
notified immediately to determine whether any
unneeded grant funds should be deobligated.

8§ 305.10 Bid underrun.

If at the construction contract bid opening, the
lowest responsive bid is less than the total
Project cost, the Recipient will notify EDA to
determine whether Investment funds should be
deobligated from the Project.

Section is substantively unchanged.
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§ 305.15 Contract award.

EDA must concur in the award of all necessary
contracts for design and construction of the
EDA assisted facility in order for the cost to be
eligible for EDA reimbursement. Pending EDA
approval of the construction contract(s), the
recipient may issue the notice to proceed
permitting the work to go forward. If the work
does go forward prior to EDA approval, the
recipient will be proceeding at its own risk
pending EDA review and concurrence. The
EDA regional office will advise the recipient of
the documents that are required to obtain EDA
approval.

§ 305.11 Contract awards;
Early construction start.

EDA must determine that the award of all
contracts necessary for design and
construction of the Project facilities is in
compliance with the terms and conditions of
the Investment award in order for the costs to
be eligible for EDA reimbursement. Pending
this determination, the Recipient may issue a
notice permitting construction under the
contract to commence. If construction
commences prior to EDA’s determination, the
Recipient proceeds at its own risk until EDA
review and concurrence. The EDA regional
office will advise the Recipient of the
requirements necessary to obtain EDA’s
determination.

Section is substantively unchanged.

Section is eliminated.
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§ 305.17 Project sign.

The recipient shall be responsible for the
construction, erection, and maintenance in
good condition throughout the construction
period, of a sign or signs, (recommended
specifications for the sign are included as an
exhibit to the EDA publication, Requirements
for Approved Construction Projects) at the
project site in a conspicuous place indicating
that the Federal government is participating in
the project. EDA may require more than one
sign if the project’s location so warrants. The
recipient should confer with the EDA regional
office for suggestions on where the sign(s)
should be located.

§ 305.12 Project sign.

The Recipient shall be responsible for the
construction, erection and maintenance in
good condition throughout the construction
period of a sign or signs at a conspicuous
place at the Project site indicating that the
Federal government is participating in the
Project. The EDA regional office will provide
mandatory specifications for the

sighage.

Section is substantively unchanged, however
signage will now have to conform to
mandatory, as opposed to recommended,
specifications determined by EDA regional
office.

§ 305.19 Contract change orders.

After construction contracts have been
executed, it may become necessary to alter
them. Fhisrequiresaformalcontract change
lori | S | |
the contractor.
(a) All contract change orders must be
concurred in by EDA even if the recipient is to
pay for all additional costs resulting from the
change or the contract price is to be reduced.
(b) The work on the project may continue
pending EDA review and concurrence in the
change order but the recipient should be
aware that all such work will be at the
recipient’s risk as to whether the cost for the
work will be an eligible project cost for EDA
participation until EDA concurrence is
received.

§ 305.13 Contract change orders.

(a) If it becomes necessary to alter the
construction contracts post-execution, the
Recipient and contractor shall agree to a
formal contract change order.

(b) All contract change orders must receive
EDA review for compliance with the terms and
conditions of the Investment award, even if the
Recipient is to pay for all additional costs
resulting from the change or the change order
reduces the contract price.

(c) Work on the Project may continue pending
EDA review of the contract change order, but
all such work will be at the Recipient’s risk until
EDA completes its review.

New rules change language to require grantee
and contractor to agree to a formal contract
change order, rather than be issued by grantee
and accepted by the contractor. New rules also
change wording on the agency’s treatment of
and responsibilities for accepting change
orders.

PREPARED BY THE NATIONAL ASSOCIATION OF DEVELOPMENT ORGANIZATIONS

305-15




EDA REGULATIONS: PART 305 PUBLIC WORKS AND ECONOMIC DEVELOPMENT INVESTMENTS
COMPARISON OF 1999 EXISTING RULES VS 2005 INTERIM-FINAL RULES

CURRENT FEDERAL REGULATIONS (1999)

INTERIM FINAL RULES (2005)

ANALYSIS / COMMENTS

§ 305.14 Occupancy prior to completion.

Occupancy of any part of the Project prior to

final acceptance is entirely at the Recipient’s
risk and must follow the requirements of local
and State law.

Section is redrafted to be more general in
nature, without specifications.
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Section has been eliminated

Section has been eliminated
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Section is eliminated.
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Section has been eliminated

Section has been eliminated
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