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the assets of one (1) or more RLFs or
RLF Recipients;

(4) EDA may allow the RLF Third
Party to retain a portion of the RLF
assets, consistent with the agreement
referenced in paragraph (c)(3) of this
section, as reasonable compensation for
services rendered in the liquidation; and

(5) EDA may require additional
reasonable terms and conditions.

(d) Distribution of proceeds. The
proceeds resulting from any liquidation
upon termination shall be distributed in
the following order of priority:

(1) First, for any third party
liquidation costs;

(2) Second, for the payment of EDA’s
Federal Share (as defined in § 314.5 of
this chapter); and

(3) Third, if any proceeds remain, to
the RLF Recipient.

§307.21 Termination of Revolving Loan
Funds.

(a) EDA may suspend or terminate an
RLF Grant for cause, including but not
limited to the following reasons:

(1) Failure to operate the RLF in
accordance with the Plan, the RLF Grant
or this part;

(2) Failure to obtain prior EDA
approval for material changes to the
Plan, including provisions for
administering the RLF;

(3) Failure to submit timely progress,
financial and audit reports as required
by the RLF Grant and § 307.14; and

(4) Failure to comply with the
conflicts of interest provisions set forth
in §302.17.

(b) EDA may approve a request from
an RLF Recipient to terminate an RLF
Grant. The RLF Recipient must
compensate the Federal government for
the Federal Share of the RLF property,
including the current value of all
outstanding RLF loans. However, with
EDA’s prior approval, upon a showing
of compelling circumstances, the RLF
Recipient may use for other economic
development activities a portion of RLF
property that EDA determines is
attributable to RLF Income.

(c) Upon termination, distribution of
proceeds shall occur in accordance with
§307.20(d).

§307.22 Variances.

EDA may approve variances to the
requirements contained in this subpart,
provided such variances:

(a) Are consistent with the goals of the
Economic Adjustment Assistance
program and with an RLF Plan;

(b) Are necessary and reasonable for
the effective implementation of the RLF;
(c) Are economically and financially

sound; and

(d) Do not conflict with any
applicable legal requirements, including
federal, State and local law.

PART 308—PERFORMANCE
INCENTIVES

Sec.

308.1 Use of funds in Projects constructed
under projected cost.

308.2 Performance awards.

308.3 Planning performance awards.

Authority: 42 U.S.C. 3151; 42 U.S.C. 3154a;
42 U.S.C. 3154b; Department of Commerce
Delegation Order 10—4.

§308.1 Use of funds in Projects
constructed under projected cost.

(a) If the Assistant Secretary
determines before closeout of a
construction Project funded under parts
305 or 307 of this chapter that the cost
of the Project, based on the designs and
specifications that were the basis of the
Investment Assistance, has decreased
because of a decrease in costs, EDA may
in its discretion approve the use of the
excess funds (or a portion of the excess
funds) by the Recipient to:

(1) Increase the Investment Rate of the
Project to the maximum percentage
allowable under § 301.4 of this chapter
for which the Project was eligible at the
time of the Investment award; or

(2) Further improve the Project
consistent with its purpose.

(b) EDA, in its sole discretion, may
use any amount of excess funds
remaining after application of paragraph
(a) of this section for other eligible
Investments.

(c) In the case of Projects involving
funds transferred from other Federal
Agencies, EDA will consult with the
transferring Agency regarding the use of
any excess funds.

§308.2 Performance awards.

(a) At the discretion of the Assistant
Secretary, a Recipient of Investment
Assistance under parts 305 or 307 of
this chapter that is awarded on or after
the date of enactment of Section 215 of
PWEDA may receive a performance
award no later than three (3) years
following the Project’s closeout in an
amount not to exceed ten (10) percent
of the Project’s Investment award.

(b) To qualify for a performance
award, a Recipient must demonstrate
exceptional Project performance in one
(1) or more of the areas listed in this
paragraph (b), weighted at the discretion
of the Assistant Secretary:

(1) Meet or exceed the Recipient’s
projection of jobs created;

(2) Meet or exceed the Recipient’s
projection of private sector capital
invested;

(3) Meet or exceed target dates for
Project start and completion stated at
the time of Investment approval;

(4) Demonstrate exceptional
fulfillment of the proposal evaluation
criteria set forth in § 301.8 of this
chapter; or

(5) Demonstrate other unique Project
performance characteristics as
determined by the Assistant Secretary.

(c) A performance award may fund up
to one hundred (100) percent of the cost
of an eligible Project or any other
authorized activity under PWEDA. For
the purpose of meeting the non-federal
share requirement of PWEDA or any
other statute, the amount of a
performance award shall be treated as
non-federal funds.

(d) The applicable FFO may set forth
additional requirements, qualifications
and guidelines for performance awards.

§308.3 Planning performance awards.

(a) At the discretion of the Assistant
Secretary, a Recipient of Investment
Assistance awarded on or after the date
of enactment of Section 216 of PWEDA
located in an EDA-funded Economic
Development District may receive a
planning performance award in an
amount not to exceed five (5) percent of
the amount of the applicable Investment
award if EDA determines no later than
three (3) years following closeout of the
Project that:

(1) The Recipient, through the Project,
actively participated in the economic
development activities of the District;

(2) The Project demonstrated
exceptional fulfillment of one (1) or
more components of, and is otherwise
in accordance with, the applicable
CEDS, including any job creation or job
retention requirements; and

(3) The Recipient demonstrated
exceptional collaboration with federal,
State and local economic development
entities throughout the development of
the Project.

(b) The Recipient shall use the
planning performance award to
increase, up to one hundred (100)
percent, the federal share of the cost of
a Project under this chapter.

(c) The applicable FFO may set forth
additional requirements, qualifications
and guidelines for planning
performance awards.

PART 309—REDISTRIBUTIONS OF
INVESTMENT ASSISTANCE

Sec.

309.1 Redistributions under parts 303, 305
and 306.

309.2 Redistributions under part 307.

Authority: 42 U.S.C. 3154c; 42 U.S.C 3211;
Department of Commerce Delegation Order
10—-4.
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§309.1 Redistributions under parts 303,
305 and 306.

(a) General. Except as provided by
paragraph (b) of this section, a Recipient
of Investment Assistance under parts
303, 305 or 306 of this chapter may
directly expend such Investment
Assistance or, with prior EDA approval,
may redistribute such Investment
Assistance in the form of a subgrant to
another Eligible Recipient that qualifies
for Investment Assistance under the
same part of this chapter as the
Recipient, to fund required components
of the scope of work approved for the
Project. All subgrants made pursuant to
this section shall be subject to the same
terms and conditions applicable to the
Recipient under the original Investment
Assistance award and must satisfy the
requirements of PWEDA and of this
chapter.

(b) Exception. A Recipient may not
make a subgrant of Investment
Assistance received under parts 303 or
305 of this chapter to a for-profit entity.

§309.2 Redistributions under part 307.

(a) A Recipient of Investment
Assistance under part 307 of this
chapter may directly expend such
Investment Assistance or, with prior
EDA approval, may redistribute such
Investment Assistance in the form of:

(1) A subgrant to another Eligible
Recipient that qualifies for Investment
Assistance under part 307 of this
chapter; or

(2) Pursuant to part 307, subpart B, a
loan or other appropriate assistance to
non-profit and private for-profit entities.

(b) All redistributions of Investment
Assistance made pursuant to this
section shall be subject to the same
terms and conditions applicable to the
Recipient under the original Investment
Assistance award and must satisfy the
requirements of PWEDA and of this
chapter.

PART 310—SPECIAL IMPACT AREAS

Sec.

310.1 Special Impact Area.

310.2 Pressing need; alleviation of
unemployment or underemployment.

Authority: 42 U.S.C. 3154; Department of
Commerce Organization Order 10—4.

§310.1 Special Impact Area.

Upon the application of an Eligible
Recipient, and with respect to that
Eligible Recipient’s Project only, the
Assistant Secretary may designate the
Region which the Project will serve as
a Special Impact Area if the Eligible
Recipient demonstrates that its
proposed Project will:

(a) Directly fulfill a pressing need and

(b) Be useful in alleviating or
preventing conditions of excessive
unemployment or underemployment, or
assist in providing useful employment
opportunities for the unemployed or
underemployed residents of the Region.

§310.2 Pressing need; alleviation of
unemployment or underemployment.

(a) The Assistant Secretary may find
a pressing need to exist if the Region
which the Project will serve:

(1) Has a unique or urgent
circumstance that would necessitate
waiver of the CEDS requirements of
§ 303.7 of this chapter;

(2) Involves a Project undertaken by
an Indian Tribe;

(3) Is rural and severely distressed;

(4) Is undergoing a transition in its
economic base as a result of changing
trade patterns (e.g., the Region is
certified as eligible by the North
American Development Bank Program
or the Community Adjustment and
Investment Program);

(5) Exhibits a substantial reliance on
a natural resource for its economic well-
being;

(6) Has been designated as a
Federally-Declared Disaster area; or

(7) Has a Special Need.

(b) For purposes of this part, excessive
unemployment exists if the twenty-four
(24) month unemployment rate is at
least 225% of the national average or the
per capita income is not more than 50%
of the national average. A Region
demonstrates excessive
underemployment if the employment of
a substantial percentage of workers in
the Region is less than full-time or at
less skilled tasks than their training or
abilities would otherwise permit.
Eligible Recipients seeking a Special
Impact Area designation under this
criterion must present appropriate and
compelling economic and demographic
data.

(c) Eligible Recipients may
demonstrate the provision of useful
employment opportunities by
quantifying and evidencing the Project’s
prospective:

(1) Creation of jobs;

(2) Commitment of financial
investment by private entities; or

(3) Application of innovative
technology that will lead to the creation
of jobs or the commitment of financial
investment by private entities.

PART 311—[RESERVED]
PART 312—[RESERVED]
PART 313—[RESERVED]

PART 314—PROPERTY

Subpart A—General

Sec.

314.1
314.2
314.3
314.4
314.5
314.6

Definitions.

Federal interest.

Authorized use of Property.
Unauthorized use of Property.
Federal Share.
Encumbrances.

Subpart B—Real Property

314.7 Title.
314.8 Recorded statement.

Subpart C—Personal Property
314.9 Recorded statement—Title.

Subpart D—Release of EDA’s Property

Interest

314.10 Procedures for release of EDA’s
Property interest.

Authority: 42 U.S.C. 3211; Department of
Commerce Organization Order 10—4.

Subpart A—General

§314.1

In addition to the defined terms set
forth in § 300.3 of this chapter, the
following terms shall have the following
meanings:

Adequate Consideration means the
fair market value at the time of sale or
lease of any Property, as adjusted, in
EDA'’s sole discretion, by any services,
property exchanges, contractual
commitments, acts of forbearance or
other considerations that are in
furtherance of the authorized purposes
of the Investment Assistance, which are
received by the Recipient or Owner in
exchange for such Property.

Disposition or Dispose means the sale,
lease, abandonment or other disposition
of any Property and also includes the
Unauthorized Use of such Property.

Encumbrance or Encumber have the
meaning ascribed to them in § 314.6.

Estimated Useful Life means the
period of years, as determined by EDA,
that constitutes the expected useful
lifespan of a Project.

Federal Interest has the definition
ascribed to it in § 314.2(a).

Federal Share has the definition
ascribed to it in § 314.5.

Owner means a fee owner, transferee,
lessee or optionee of any Property. The
term Owner also includes the holder of
other interests in a Property where the
interests are such that the holder
effectively controls the use of such
Property.

Definitions.
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Personal Property means all tangible
and intangible property other than Real
Property.

Property means Real Property,
Personal Property and mixed property.

Real Property means any land,
whether raw or improved, and includes
structures, fixtures, appurtenances and
other permanent improvements,
excluding moveable machinery and
equipment. Real Property includes land
that is improved by the construction of
Project infrastructure such as, but not
limited to, roads, sewers and water lines
that are not situated on or under the
land, where the infrastructure
contributes to the value of such land as
a specific purpose of the Project.

Successor Recipient means an EDA-
approved transferee of Property
pursuant to § 314.3(d). A Successor
Recipient must be an Eligible Recipient
of Investment Assistance.

Unauthorized Use means any use of
Property acquired or improved in whole
or in part for purposes not authorized by
EDA Investment Assistance, PWEDA or
this chapter, as set forth in § 314.4.

§314.2 Federal interest.

(a) Property that is acquired or
improved, in whole or in part, with
Investment Assistance shall be held in
trust by the Recipient for the benefit of
the Project for the Estimated Useful Life
of the Project, during which period EDA
retains an undivided equitable
reversionary interest in the Property (the
“Federal Interest”’). The Federal Interest
secures compliance with matters such
as the purpose, scope and use of a
Project and is often reflected by a
recorded lien, statement or other
recordable instrument setting forth
EDA’s Property interest in a Project (e.g.,
a mortgage, covenant, or other statement
of EDA’s Real Property interest in the
case of a Project involving the
acquisition, construction or
improvement of a building. See § 314.8.)

(b) When the Federal government is
fully compensated for the Federal Share
of Property acquired or improved, in
whole or in part, with Investment
Assistance, the Federal Interest is
extinguished and the Federal
government has no further interest in
the Property.

§314.3 Authorized use of Property.

(a) The Recipient or Owner must use
any Property acquired or improved in
whole or in part with Investment
Assistance only for the authorized
purpose of the Project and such
Property must not be Disposed of or
Encumbered without EDA’s prior
written authorization.

(b) Where EDA and the Recipient
determine that Property acquired or
improved in whole or in part with
Investment Assistance is no longer
needed for the original purpose of the
Investment Assistance, EDA, in its sole
discretion, may approve the use of such
Property in other federal grant programs
or in programs that have purposes
consistent with those authorized by
PWEDA and by this chapter.

(c) Where EDA determines that the
authorized purpose of the Investment
Assistance is to develop Real Property
to be leased or sold, such sale or lease
is permitted provided it is for Adequate
Consideration and the sale is consistent
with the authorized purpose of the
Investment Assistance and with all
applicable Investment Assistance
requirements including but not limited
to nondiscrimination and
environmental compliance.

(d) EDA, in its sole discretion, may
approve the transfer of any Property
from a Recipient to a Successor
Recipient (or from one Successor
Recipient to another Successor
Recipient). The Recipient will remain
responsible for complying with the rules
of this part and the terms and
conditions of the Investment Assistance
for the period in which it is the
Recipient. Thereafter, the Successor
Recipient must comply with the rules of
this part and with the same terms and
conditions as were applicable to the
Recipient (unless such terms and
conditions are otherwise amended by
EDA). The same rules apply to EDA-
approved transfers of Property between
Successor Recipients.

(e) When acquiring replacement
Personal Property of equal or greater
value than Personal Property originally
acquired with Investment Assistance,
the Recipient may, with EDA’s
approval, trade in such Personal
Property originally acquired or sell the
original Personal Property and use the
proceeds for the acquisition of the
replacement Personal Property;
provided that the replacement Personal
Property is for use in a Project. The
replacement Personal Property is subject
to the same requirements as the original
Personal Property. In extraordinary and
compelling circumstances, the Assistant
Secretary may approve the replacement
of Real Property used in a Project.

(f) With EDA’s prior written approval,
a Recipient may undertake an incidental
use of Property that does not interfere
with the scope of the Project or the
economic purpose for which the
Investment was made, provided that the
Recipient is in compliance with
applicable law and the terms and
conditions of the Investment Assistance,

and the incidental use of the Property
will not violate the terms and
conditions of the Investment Assistance
or otherwise adversely affect the
economic useful life of the Property.
Eligible Applicants and Recipients
should contact the appropriate regional
office (whose contact information is
available via the Internet at
www.eda.gov) for guidelines on
obtaining approval for incidental use of
Property under this section.

§314.4 Unauthorized use of Property.

(a) Except as provided in §§ 314.3
(regarding the authorized use of
Property) or 314.10 (regarding the
release of EDA’s interest in certain
Property), or as otherwise authorized by
EDA, the Federal government must be
compensated by the Recipient for the
Federal Share whenever, during the
Estimated Useful Life of the Project, any
Property acquired or improved in whole
or in part with Investment Assistance is
Disposed of, Encumbered, or no longer
used for the purpose of the Project;
provided that for equipment and
supplies, the Uniform Administrative
Requirements for Grants at 15 CFR parts
14 and 24, including any supplements
or amendments thereto, shall apply.

(b) Additionally, prior to the release
of EDA’s interest, Real Property or
tangible Personal Property acquired or
improved with EDA Investment
Assistance may not be used:

(1) In violation of the
nondiscrimination requirements of
§ 302.20 of this chapter or in violation
of the terms and conditions of the
Investment Assistance; or

(2) For any purpose prohibited by
applicable law.

(c) Where the Disposition,
Encumbrance or use of any Property
violates paragraphs (a) or (b) of this
section, EDA may assert its interest in
the Property to recover the Federal
Share for the Federal government and
may take such actions as authorized by
PWEDA and this chapter, including but
not limited to the actions provided in
§§302.3 and 307.21 of this chapter. EDA
may pursue its rights under both
paragraph (a) of this section and this
paragraph (c) to recover the Federal
Share, plus costs and interest.

§314.5 Federal Share.

For purposes of this part, “Federal
Share” means that portion of the current
fair market value of any Property (after
deducting actual and reasonable selling
and repair expenses, if any, incurred to
put the Property into marketable
condition) attributable to EDA’s
participation in the Project. The Federal
Share excludes that portion of the
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current fair market value of the Property
attributable to acquisition or
improvements before or after EDA’s
participation in the Project, which are
not included in the total Project costs.
For example, if the total Project costs are
$100, consisting of $50 of Investment
Assistance and $50 of Matching Share,
the Federal Share is fifty (50) percent. If
the Property is disposed of when its
current fair market is $250, the Federal
Share is $125 (i.e., fifty (50) percent of
$250). If $10 is spent to put the Property
into salable condition, the Federal Share
is $120 (i.e., fifty (50) percent of ($250-
$10)).

§314.6 Encumbrances.

(a) General. Except as provided in
paragraph (b) of this section or as
otherwise authorized by EDA,
Recipient-owned Property acquired or
improved in whole or in part with
Investment Assistance must not be used
to secure a mortgage or deed of trust or
in any way collateralized or otherwise
encumbered (collectively, an
“Encumbrance” or to “Encumber’’). An
Encumbrance includes but is not
limited to easements, rights-of-way or
other restrictions on the use of any
Property.

(b) Exceptions. Subject to EDA’s
approval, which will not be
unreasonably withheld or unduly
delayed, paragraph (a) of this section
does not apply to:

(1) The use of Recipient-owned
Property to secure a grant or loan made
by a federal or State agency or other
public body participating in the same
Project;

(2) Recipient-owned Property that is
subject to an Encumbrance at the time
EDA approves the Project, where EDA
determines that the requirements of
§314.7(b) are met;

(3) Encumbrances arising solely from
the requirements of a pre-existing water
or sewer facility or other utility
Encumbrances, which by their terms
extend to additional Property connected
to such facilities; and

(4) Encumbrances in cases where all
of the following are met:

(i) EDA, in its sole discretion,
determines that there is good cause for
a waiver of paragraph (a) of this section;

(ii) All proceeds secured by the
Encumbrance on the Property shall be
available only to the Recipient and shall
be used only for the Project for which
the Investment Assistance applies or for
related activities of which the Project is
an essential part;

(iii) A grantor/lender will not provide
funds without the security of a lien on
the Property; and

(iv) There is a reasonable expectation,
as determined by EDA, that the
Recipient will not default on its
obligations.

(c) Encumbering Recipient-owned
Property, other than as permitted in this
section, is an Unauthorized Use of the
Property under § 314.4.

Subpart B—Real Property

§314.7 Title.

(a) General. The Recipient must hold
title to the Real Property required for a
Project at the time the Investment
Assistance is awarded or as provided by
paragraph (c) of this section and must
maintain title at all times during the
Estimated Useful Life of the Project,
except in those limited circumstances as
provided in paragraph (c) of this
section. The Recipient must also furnish
evidence, satisfactory in form and
substance to EDA, that title to Real
Property required for a Project (other
than property of the United States) is
vested in the Recipient and that any
easements, rights-of-way, State or local
government permits, long-term leases or
other items required for the Project have
been or will be obtained by the
Recipient within an acceptable time, as
determined by EDA.

(b)(1) The Recipient must disclose to
EDA all Encumbrances, including but
not limited to the following:

(i) Liens;

(ii) Mortgages;

(iii) Reservations;

(iv) Reversionary interests; and

(v) Other restrictions on title or on the
Recipient’s interest in the Property.

(2) No Encumbrance will be
acceptable if, as determined by EDA, the
Encumbrance interferes with the
construction, use, operation or
maintenance of the Project during its
Estimated Useful Life.

(c) Exceptions. The following are
exceptions to the requirements of
paragraph (a) of this section that the
Recipient hold title to the Real Property
required for a Project.

(1) Where the acquisition of Real
Property required for a Project is
contemplated as part of an Investment
Assistance award, EDA may determine
that an agreement for the Recipient to
purchase the Real Property will be
acceptable for purposes of paragraph (a)
of this section if:

(i) The Recipient provides EDA with
reasonable assurances that it will obtain
fee title to the Real Property prior to or
concurrent with the initial disbursement
of the Investment Assistance; and

(ii) EDA, in its sole discretion,
determines that the terms and
conditions of the purchase agreement

adequately safeguard the Federal
government’s interest in the Real
Property.

(2) EDA may determine that a long-
term leasehold interest for a period not
less than the Estimated Useful Life of
the Real Property required for a Project
will be acceptable for purposes of
paragraph (a) of this section if:

(i) Fee title to the Real Property is not
otherwise obtainable; and

(ii) EDA, in its sole discretion,
determines that the terms and
conditions of the lease adequately
safeguard the Federal government’s
interest in the Real Property.

(3) When a Project includes
construction within a railroad’s right-of-
way or over a railroad crossing, EDA
may find it acceptable for the work to
be completed by the railroad and for the
railroad to continue to own, operate and
maintain that portion of the Project, if
required by the railroad; and provided
that, the construction is a minor but
essential component of the Project.

(4) When a Project includes
construction on a State-owned or local
government-owned highway (i.e., where
the Recipient is not the State or local
government owner), EDA may find it
acceptable for the State or local
government to own, operate and
maintain that portion of the Project, if
required by the State or local
government; provided that, construction
is a minor but essential component of
the Project, the construction is
completed in accordance with EDA
requirements, and the State or local
government provides assurances to EDA
that the:

(i) State or local government will
operate and maintain the improvements
for the Estimated Useful Life of the
Project;

(ii) State or local government will not
sell the improvements for the Estimated
Useful Life of the Project; and

(iii) Use of the Property will be
consistent with the authorized purposes
of the Project.

(5)(i) When an authorized purpose of
the Project is to construct facilities to
serve Real Property owned by the
Recipient, including but not limited to
industrial or commercial parks, for sale
or lease to private parties, such sale or
lease is permitted so long as:

(A) In cases where an authorized
purpose of the Project is to sell Real
Property, the Recipient provides
evidence sufficient to EDA that it holds
title to the Real Property required for
such Project prior to the disbursement
of any portion of the Investment
Assistance and will retain title until the
sale of the Property;
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(B) In cases where an authorized
purpose of the Project is to lease Real
Property, the Recipient provides
evidence sufficient to EDA that it holds
title to the Real Property required for
such Project prior to the EDA
disbursement of any portion of the
Investment Assistance and will retain
title for the entire Estimated Useful Life
of the Project;

(C) The Recipient completes the
Project according to the terms of the
Investment Assistance;

(D) Any sale or lease of any portion
of the Project within the later to occur
of the (x) ten (10) year anniversary of the
award date of the Investment Assistance
or (y) third (3rd) transfer of the Project,
must be for Adequate Consideration and
the terms and conditions of the
Investment Assistance and the purposes
of the Project must continue to be
fulfilled after such sale or lease;
provided, however, that EDA may waive
this provision for any sale or lease
occurring after this period;

(E) The Recipient agrees that the
termination, cessation, abandonment or
other failure on behalf of the Recipient,
purchaser or lessee to complete the
Project by the later of the (x) five (5)
year anniversary of the award date of
the Investment Assistance, or (y) second
(2nd) transfer of the Real Property by
sale, lease or otherwise, constitutes a
failure on behalf of the Recipient to use
the Real Property for the economic
purposes justifying the Project; and

(F) The Recipient agrees that a
violation of this paragraph by the
Recipient, purchaser or lessee
constitutes an Unauthorized Use of the
Real Property and the Recipient must
further agree to compensate EDA for the
Federal government’s Federal Share of
the Project in the case of such
Unauthorized Use.

(ii) EDA may also condition the sale
or lease on the satisfaction by the
Recipient, purchaser or lessee (as the
case may be) of any additional
requirements that EDA may impose,
including but not limited to EDA’s pre-
approval of the sale or lease.

(6)(i) When an authorized purpose of
the Project is to construct facilities to
serve privately-owned Real Property,
including but not limited to industrial
or commercial parks, the ownership,
sale or lease of such Real Property is
permitted so long as:

(A) The Owner provides evidence
sufficient to EDA that it holds title to
the Real Property improved or benefited
by the EDA Investment Assistance prior
to the disbursement of any portion of
the Investment Assistance and will
retain title to the Real Property for the
entire Estimated Useful Life of the

Property or until the sale of such Real
Property;

(B) The Recipient and the Owner
agree to use Real Property improved or
benefited by the EDA Investment
Assistance only for the authorized
purposes of the Project and in manner
consistent with the terms and
conditions of the EDA Investment
Assistance for the Estimated Useful Life
of the Project;

(C) The Recipient must provide
adequate assurances that the Owner will
complete the Project according to the
terms of the Investment Assistance;

(D) Any sale or lease of any portion
of the Project within the later to occur
of the (x) ten (10) year anniversary of the
award date of the Investment Assistance
or (y) third (3rd) transfer of the Project,
must be for Adequate Consideration and
the terms and conditions of the
Investment Assistance and the purposes
of the Project must continue to be
fulfilled after such sale or lease;
provided, however, that EDA may waive
this provision for any sale or lease
occurring after this period;

(E) The Recipient agrees that the
termination, cessation, abandonment or
other failure on behalf of the Recipient,
Owner, purchaser or lessee to complete
the Project by the later of the (x) five (5)
year anniversary of the award date of
the Investment Assistance, or (y) second
(2nd) transfer of the Real Property by
sale, lease or otherwise, constitutes a
failure on behalf of the Recipient to use
the Real Property for the economic
purposes justifying the Project; and

(F) The Recipient further agrees that
a violation of this paragraph by the
Owner, purchaser or lessee constitutes
an Unauthorized Use of the Real
Property and the Recipient must further
agree to compensate EDA for the Federal
government’s Federal Share of the
Project in the case of such Unauthorized
Use.

(ii) EDA may also condition its
Investment Assistance on the
satisfaction by the Recipient, Owner or
by the purchaser or lessee (as the case
may be) of any additional requirements
that EDA may impose, including but not
limited to EDA’s pre-approval of a sale
or lease.

§314.8 Recorded statement.

(a) For all Projects involving the
acquisition, construction or
improvement of a building, as
determined by EDA, the Recipient shall
execute a lien, covenant or other
statement of EDA’s interest in the
Property acquired or improved in whole
or in part with the EDA Investment
Assistance. The statement shall specify
the Estimated Useful Life of the Project

and shall include, but not be limited to,
the Disposition, Encumbrance and
Federal Share requirements. The
statement shall be satisfactory in form
and substance to EDA.

(b) The statement of EDA’s interest
must be perfected and placed of record
in the Real Property records of the
jurisdiction in which the Real Property
is located, all in accordance with
applicable law.

(c) Facilities in which the EDA
Investment is only a small part of a large
project, as determined by EDA, may be
exempted from the requirements of this
section.

Subpart C—Personal Property

§314.9 Recorded statement—Title.

For all Projects which EDA
determines involve the acquisition or
improvement of significant items of
Personal Property, including but not
limited to ships, machinery, equipment,
removable fixtures or structural
components of buildings, the Recipient
shall execute a security interest or other
statement of EDA’s interest in the
Personal Property, acceptable in form
and substance to EDA, which statement
must be perfected and placed of record
in accordance with applicable law, with
continuances re-filed as appropriate.
Whether or not a statement is required
by EDA to be recorded, the Recipient
must hold title to the Personal Property
acquired or improved as part of the
Project, except as otherwise provided in
this part.

Subpart D—Release of EDA’s Property
Interest

§314.10 Procedures for release of EDA’s
Property interest.

(a) General. Upon the request of a
Recipient and before the expiration of
the Estimated Useful Life of a Project,
EDA may release, in whole or in part,
any Real Property or tangible Personal
Property interest held by EDA, in
connection with Investment Assistance
after the date that is twenty (20) years
after the date on which the Investment
Assistance was awarded.

(b) Exception. EDA releases all of its
Real Property and tangible Personal
Property interests in Projects awarded
under the Public Works Employment
Act of 1976 (Pub. L. 94-369), as
amended by the Public Works
Employment Act of 1977 (Pub. L. 95—
28).

(c)(1) Unauthorized use.
Notwithstanding the release of EDA’s
interest pursuant to paragraph (a) of this
section, Real Property or tangible
Personal Property acquired or improved
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with Investment Assistance may not be
used:

(i) In violation of the
nondiscrimination requirements set
forth in § 302.20 of this chapter; or

(ii) For inherently religious activities
prohibited by applicable federal law.

(2) Violation of this paragraph (c)
constitutes an Unauthorized Use of the
Real Property or of the tangible Personal
Property.

(d) Release. (1) Except as provided in
paragraph (b) of this section, the release
of EDA’s interest pursuant to this
section is not automatic; it requires
EDA'’s approval, which will not be
withheld except for good cause, as
determined in EDA’s sole discretion.
The release may be unconditional or
may be conditioned upon some activity
of the Recipient intended to be pursued
as a consequence of the release.

(2) When requesting a release of
EDA’s interest pursuant to paragraph (a)
of this section, the Recipient will be
required to disclose to EDA the
intended future use of the Real Property
or the tangible Personal Property for
which the release is requested.

(i) A Recipient not intending to use
the Real Property or tangible Personal
Property for inherently religious
activities following EDA’s release will
be required to execute a covenant of use.
A covenant of use with respect to Real
Property shall be recorded in the
jurisdiction where the Real Property is
located in accordance with §314.8. A
covenant of use with respect to items of
tangible Personal Property shall be
perfected and recorded in accordance
with applicable law, with continuances
re-filed as appropriate. See § 314.9. A
covenant of use shall (at a minimum)
prohibit the use of the Real Property or
the tangible Personal Property:

(A) For inherently religious activities
in violation of applicable federal law;
and

(B) For any purpose that would
violate the nondiscrimination
requirements set forth in § 302.20 of this
chapter.

(ii) EDA may require a Recipient (or
its successors in interest) who intends
or foresees the use of Real Property or
tangible Personal Property for
inherently religious activities following
the release of EDA’s interest to
compensate EDA for the Federal Share
of such Property. EDA recommends that
a Recipient who intends or foresees the
use of Real Property or tangible Personal
Property (including by successors of the
Recipient) for inherently religious
activities to contact EDA well in
advance of requesting a release pursuant
to this section.

PART 315—TRADE ADJUSTMENT
ASSISTANCE FOR FIRMS

Subpart A—General Provisions

Sec.

315.1
315.2
315.3

Purpose and scope.

Definitions.

Confidential Business Information.

315.4 Eligible petitioners.

315.5 TAAC scope, selection, evaluation
and awards.

315.6 Firm selection, evaluation and
assistance.

Subpart B—Certification of Firms

315.7 Certification requirements.

315.8 Processing petitions for certification.

315.9 Hearings.

315.10 Loss of certification benefits.

315.11 Appeals, final determinations and
termination of certification.

Subpart C—Protective Provisions

315.12
315.13
315.14
315.15

Recordkeeping.

Audit and examination.
Certifications.

Contflicts of interest.

Subpart D—Adjustment Proposals
315.16 Adjustment Proposals.

Subpart E—Assistance to Industries

315.17 Assistance to Firms in import-
impacted industries.

Authority: 42 U.S.C. 3211; 19 U.S.C. 2341
et seq.; Department of Commerce
Organization Order 10—4.

Subpart A—General Provisions

§315.1 Purpose and scope.

The regulations in this part set forth
the responsibilities of the Secretary of
Commerce under Chapter 3 of Title IT of
the Trade Act concerning Trade
Adjustment Assistance for Firms. The
statutory authority and responsibilities
of the Secretary of Commerce relating to
Adjustment Assistance are delegated to
EDA. EDA certifies Firms as eligible to
apply for Adjustment Assistance,
provides technical Adjustment
Assistance to Firms and other
recipients, and provides assistance to
organizations representing trade injured
industries.

§315.2 Definitions.

In addition to the defined terms set
forth in § 300.3 of this chapter, the
following terms used in this part shall
have the following meanings:

Adjustment Assistance means
technical assistance provided to Firms
or industries under Chapter 3 of Title II
of the Trade Act.

Adjustment Proposal means a
Certified Firm’s plan for improving its
economic situation.

Certified Firm means a Firm which
has been determined by EDA to be
eligible to apply for Adjustment
Assistance.

Confidential Business Information
means any information submitted to
EDA or TAAGs by Firms that concerns
or relates to trade secrets for commercial
or financial purposes which is exempt
from public disclosure under 5 U.S.C.
552(b)(4), 5 U.S.C. 552b(c)(4) and 15
CFR part 4.

Contributed Importantly, with respect
to an Increase in Imports, refers to a
cause which is important but not
necessarily more important than any
other cause. Imports will not be
considered to have Contributed
Importantly if other factors were so
dominant, acting singly or in
combination, that the worker separation
or threat thereof or decline in sales or
production would have been essentially
the same, irrespective of the influence of
imports.

Decreased Absolutely means a Firm'’s
sales or production has declined by a
minimum of five percent (5%) relative
to its sales or production during the
applicable prior time period, and:

(1) Irrespective of industry or market
fluctuations; and

(2) Relative only to the previous
performance of the Firm.

Directly Competitive means:

(1) Articles which are substantially
equivalent for commercial purposes
(i.e., are adapted to the same function or
use and are essentially interchangeable);
and

(2) Oil or natural gas (exploration,
drilling or otherwise produced).

Firm means an individual
proprietorship, partnership, joint
venture, association, corporation
(including a development corporation),
business trust, cooperative, trustee in
bankruptcy or receiver under court
decree and including fishing,
agricultural entities and those which
explore, drill or otherwise produce oil
or natural gas. When a Firm owns or
controls other Firms as described in this
definition, for purposes of receiving
benefits under this part, the Firm and
such other Firms may be considered a
single Firm when they produce like or
Directly Competitive articles or are
exerting essential economic control over
one or more production facilities. Such
other Firms include:

(1) Predecessor—see the following
definition for Successor;

(2) Successor—a newly established
Firm (that has been in business less than
two years) which has purchased
substantially all of the assets of a
previously operating company (or in
some cases a whole distinct division)
(such prior company, unit or division, a
“Predecessor”’) and is able to
demonstrate that it continued the
operations of the Predecessor which has
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operated as an autonomous unit,
provided that there were no significant
transactions between the Predecessor
unit and any related parent, subsidiary,
or affiliate that would have affected its
past performance, and that separate
records are available for the
Predecessor’s operations for at least two
years before the petition is submitted.
The Successor Firm must have
continued virtually all of the
Predecessor Firm’s operations by
producing the same type of products, in
the same plant, utilizing most of the
same machinery and equipment and
most of its former workers, and the
Predecessor Firm must no longer be in
existence;

(3) Affiliate—a company (either
foreign or domestic) controlled or
substantially beneficially owned by
substantially the same person or persons
that own or control the Firm filing the
petition; or

(4) Subsidiary—a company (either
foreign or domestic) that is wholly
owned or effectively controlled by
another company.

Increase in Imports means an increase
of imports of Directly Competitive or
Like Articles with articles produced by
such Firm that Contributed Importantly
to the applicable Total or Partial
Separation or threat thereof, and to the
applicable decline in sales or
production.

Like Articles means any articles
which are substantially identical in
their intrinsic characteristics.

Partial Separation means, with
respect to any employment in a Firm,
either:

(1) A reduction in an employee’s work
hours to eighty (80) percent or less of
the employee’s average weekly hours
during the year of such reductions as
compared to the preceding year; or

(2) A reduction in the employee’s
weekly wage to eighty (80) percent or
less of his/her average weekly wage
during the year of such reduction as
compared to the preceding year.

Person means an individual,
organization or group.

Record means any of the following:

(1) A petition for certification of
eligibility to qualify for Adjustment
Assistance;

(2) Any supporting information
submitted by a petitioner;

(3) The report of an EDA investigation
with respect to petition; and

(4) Any information developed during
an investigation or in connection with
any public hearing held on a petition.

Significant Number or Proportion of
Workers means five (5) percent of a
Firm’s work force or fifty (50) workers,
whichever is less. An individual farmer

or fisherman is considered a Significant
Number or Proportion of Workers.

Substantial Interest means a direct
material economic interest in the
certification or non-certification of the
petitioner.

TAAC means a Trade Adjustment
Assistance Center, as more fully
described in § 315.5.

Threat of Total or Partial Separation
means, with respect to any group of
workers, one or more events or
circumstances clearly demonstrating
that a Total or Partial Separation is
imminent.

Total Separation means, with respect
to any employment in a Firm, the laying
off or termination of employment of an
employee for lack of work.

§315.3 Confidential Business Information.

EDA will follow the procedures set
forth in 15 CFR 4.7 for the submission
of Confidential Business Information.
Submitters should clearly mark and
designate as confidential any
Confidential Business Information.

§315.4 Eligible petitioners.

Eligible petitioners for assistance
under this part shall be:

(a) Trade Adjustment Assistance
Centers (“TAACs”). A TAAC can be
a(n):

(1) University affiliate;

(2) State or local government affiliate;
or

(3) Non-profit organization.

(b) Firms; or

(c) Organizations assisting or
representing industries in which a
substantial number of Firms or workers
have been certified as eligible to apply
for Adjustment Assistance under
Sections 223 or 251 of the Trade Act,
including:

(1) Existing agencies;

(2) Private individuals;

(3) Firms;

(4) Universities;

(5) Institutions;

(6) Associations;

(7) Unions; or

(8) Other non-profit industry
organizations.

§315.5 TAAC scope, selection, evaluation
and awards.

(a) TAAC purpose and scope.

(1) TAACs are available to assist
Firms in obtaining Adjustment
Assistance in all fifty (50) U.S. states,
the District of Columbia and the
Commonwealth of Puerto Rico. TAACs
provide Adjustment Assistance in
accordance with this part either through
their own staffs or by arrangements with
outside consultants. Information
concerning TAACs serving particular

areas may be obtained from the TAAC
Web site at http://www.taacenters.org or
from EDA. See the annual FFO for the
appropriate points of contact and
addresses.

(2) Prior to submitting a petition for
Adjustment Assistance to EDA, a Firm
should determine the extent to which a
TAAC can provide the required
Adjustment Assistance. EDA will
provide Adjustment Assistance through
TAACs whenever EDA determines that
such assistance can be provided most
effectively in this manner. Requests for
Adjustment Assistance will normally be
made through TAACs.

(3) TAACs generally provide
Adjustment Assistance to a Firm by
providing the following:

(i) Assistance to a Firm in preparing
its petition for certification;

(ii) Assistance to a Certified Firm in
diagnosing its strengths and weaknesses
and developing its Adjustment
Proposal; and

(iii) Assistance to a Certified Firm in
the implementation of its Adjustment
Proposal.

(b) TAAC selection. TAACs are
selected in accordance with the
following:

(1) EDA invites currently funded
TAAGCs to submit either new or
amended applications, provided they
have performed in a satisfactory manner
and complied with previous and/or
current conditions in their Cooperative
Agreements with EDA and contingent
upon availability of funds. Such TAACs
shall submit an application on a form
approved by OMB, as well as a
proposed budget, narrative scope of
work, and such other information as
requested by EDA. Acceptance of an
application or amended application for
a Cooperative Agreement does not
assure funding by EDA; and

(2) EDA will invite new TAACs to
submit proposals through an FFO, and
if such proposals are acceptable, EDA
will invite an application on a form
approved by OMB. An application will
contain a narrative scope of work,
proposed budget and such other
information as requested by EDA.
Acceptance of an application does not
assure funding by EDA.

(c) TAAC evaluation. (1) EDA
generally evaluates currently funded
TAACs based on:

(i) Performance under Cooperative
Agreements with EDA and compliance
with the terms and conditions of such
Cooperative Agreements;

(ii) Proposed scope of work, budget
and application or amended
application; and

(iii) Availability of funds.
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(2) EDA generally evaluates new
TAACs based on:

(i) Competence in administering
business assistance programs;

(ii) Background and experience of
staff;

(iii) Proposed scope of work, budget
and application; and

(iv) Availability of funding.

(d) TAAC award requirements.

(1) EDA generally funds TAAG:s for
twelve (12) months.

(2) There are no Matching Share
requirements for Adjustment Assistance
provided by the TAACs to Firms for
certification or for administrative
expenses of the TAACs.

§315.6 Firm selection, evaluation and
assistance.

(a) Firm selection. Firms participate in
the Trade Adjustment Assistance
program in accordance with the
following:

(1) Firms apply for certification
through a TAAC by completing a
petition for certification. The TAAC will
assist Firms in completing such
petitions (at no cost to the Firms);

(2) Firms certified in accordance with
the procedures described in §§ 315.7
and 315.8 must prepare an Adjustment
Proposal for Adjustment Assistance
from the TAAC, and submit it to EDA
for approval;

(3) Certified Firms that have
submitted approvable Adjustment
Proposals within the time limits
described in § 315.10 may begin
implementation of their proposals. The
Firm may submit a request to the TAAC
for Adjustment Assistance in
implementing an accepted Adjustment
Proposal; and

(4) EDA determines whether the
Adjustment Assistance requested in the
Adjustment Proposal is eligible based
upon the evaluation criteria set forth in
subpart D of this part.

(b) Firm evaluation. For certification,
EDA evaluates Firms’ petitions strictly
on the basis of fulfillment of the
requirements set forth in § 315.7.

(c) Firm award requirements.

(1) Firms generally receive
Adjustment Assistance over a two-year
(2) period.

(2) Matching Share requirements are
as follows:

(i) Each Firm must pay at least
twenty-five (25) percent of the cost of
the preparation of its Adjustment
Proposal. Each Firm requesting $30,000
or less in total Adjustment Assistance in
its approved Adjustment Proposal must
pay at least twenty-five (25) percent of
the cost of that Adjustment Assistance.
Each Firm requesting more than $30,000
in total technical assistance in its

approved Adjustment Proposal must
pay at least fifty (50) percent of the cost
of that Adjustment Assistance.

(ii) Organizations representing trade-
injured industries must pay at least fifty
(50) percent of the total cash cost of the
Adjustment Assistance, in addition to
appropriate in-kind contributions.

Subpart B—Certification of Firms

§315.7 Certification requirements.

(a) EDA may certify a Firm as eligible
to apply for Adjustment Assistance
under Section 251(c) of the Trade Act if
it determines that the petition for
certification meets one of the
requirements set forth in paragraph (b)
of this section. In order to be certified,
a Firm must meet all of the criteria
listed under any one of the three (3)
requirements in paragraph (b) of this
section.

(b)(1) Twelve-month (12) decline.
Based upon a comparison of the most
recent twelve-month (12) period for
which data are available and the
immediately preceding twelve-month
(12) period:

(i) A Significant Number or
Proportion of Workers in the Firm has
undergone Total or Partial Separation or
a Threat of Total or Partial Separation;

(ii) Either sales or production of the
Firm has Decreased Absolutely; or sales
or production, or both, of any article
that accounted for not less than twenty-
five (25) percent of the total production
or sales of the Firm during the twelve-
month (12) period preceding the most
recent twelve-month (12) period for
which data are available have Decreased
Absolutely; and

(iii) An Increase in Imports has
occurred; or

(2) Interim sales or production
decline. Based upon an interim sales or
production decline:

(i) Sales or production has Decreased
Absolutely for, at minimum, the most
recent six-month (6) period during the
most recent twelve-month (12) period
for which data are available as
compared to the same six-month (6)
period during the immediately
preceding twelve-month (12) period;

(ii) During the same base and
comparative period of time as sales or
production has Decreased Absolutely, a
Significant Number or Proportion of
Workers in such Firm has undergone
Total or Partial Separation or a Threat
of Total or Partial Separation; and

(iii) During the same base and
comparative period of time as sales or
production has Decreased Absolutely,
an Increase in Imports has occurred; or

(3) Interim employment decline.
Based upon an interim employment
decline:

(i) A Significant Number or
Proportion of Workers in such Firm has
undergone Total or Partial Separation or
a Threat of Total or Partial Separation
during, at a minimum, the most recent
six-month (6) period during the most
recent twelve-month (12) period for
which data are available as compared to
the same six-month (6) period during
the immediately preceding twelve-
month (12) period; and

(ii) Either sales or production of the
Firm has Decreased Absolutely during
the twelve-month (12) period preceding
the most recent twelve-month (12)
period for which data are available; and

(iii) An Increase in Imports has
occurred.

§315.8 Processing petitions for
certification.

(a) Firms shall consult with a TAAC
for guidance and assistance in the
preparation of their petitions for
certification.

(b) A Firm seeking certification shall
complete a petition (OMB Control No.
0610—0091) in the form prescribed by
EDA with the following information
about such Firm:

(1) Identification and description of
the Firm, including legal form of
organization, economic history, major
ownership interests, officers, directors,
management, parent company,
Subsidiaries or Affiliates, and
production and sales facilities;

(2) Description of goods and services
produced and sold;

(3) Description of imported Directly
Competitive or Like Articles with those
produced;

(4) Data on its sales, production and
employment for the two most recent
years;

(5) Copies of its audited financial
statements, or if not available,
unaudited financial statements, copies
of its SEC Form 10-K annual reports,
and federal income tax returns for the
two (2) most recent years;

(6) Copies of unemployment
insurance reports for the two (2) most
recent years;

(7) Information concerning its major
customers and their purchases (or its
bids, if there are no major customers);
and

(8) Such other information as EDA
considers material.

(c) EDA shall determine whether the
petition has been properly prepared and
can be accepted. Promptly thereafter,
EDA shall notify the petitioner that the
petition has been accepted or advise the
TAAC that the petition has not been
accepted, but may be resubmitted at any
time without prejudice when the
specified deficiencies have been
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corrected. Any resubmission will be
treated as a new petition.

(d) EDA will publish a notice of
acceptance of a petition in the Federal
Register.

(e) EDA will initiate an investigation
to determine whether the petitioner
meets the requirements set forth in
Section 251(c) of the Trade Act and
§315.7.

(f) A petitioner may withdraw a
petition for certification if EDA receives
a request for withdrawal before it makes
a certification determination or denial.
A Firm may submit a new petition at
any time thereafter in accordance with
the requirements of this section and
§315.7.

(g) Following acceptance of a petition,
EDA will:

(1) Make a determination based on the
Record as soon as possible after the
petitioning Firm or TAAC has submitted
all material. In no event may the
determination period exceed sixty (60)
days from the date on which EDA
accepted the petition; and

(2) Either certify the petitioner as
eligible to apply for Adjustment
Assistance or deny the petition. In
either event, EDA shall promptly give
written notice of action to the petitioner.
Any written notice to the petitioner or
any parties as specified in §315.10(d) of
a denial of a petition shall specify the
reason(s) for the denial. A petitioner
shall not be entitled to resubmit a
petition within one (1) year from the
date of denial, provided, EDA may
waive the one-year (1) limitation for
good cause.

§315.9 Hearings.

EDA will hold a public hearing on an
accepted petition if the petitioner, or
any person, organization, or group
found by EDA to have a Substantial
Interest in the proceedings, submits a
request for a hearing no later than ten
(10) days after the date of publication of
the Notice of Acceptance in the Federal
Register, under the following
procedures:

(a) The petitioner and other interested
Persons shall have an opportunity to be
present, to produce evidence and to be
heard;

(b) A request for public hearing must
be delivered by hand or by registered
mail to EDA. A request by a Person
other than the petitioner shall contain:

(1) The name, address and telephone
number of the Person requesting the
hearing; and

(2) A complete statement of the
relationship of the Person requesting the
hearing to the petitioner and the subject
matter of the petition, and a statement

of the nature of its interest in the
proceedings.

(c) If EDA determines that the
requesting party does not have a
Substantial Interest in the proceedings,
a written notice of denial shall be sent
to the requesting party. The notice shall
specify the reasons for the denial;

(d) EDA shall publish a notice of a
public hearing in the Federal Register,
containing the subject matter, name of
petitioner, and date, time and place of
the hearing; and

(e) EDA shall appoint a presiding
officer for the hearing who shall
respond to all procedural questions.

§315.10 Loss of certification benefits.

A Firm may fail to obtain benefits of
certification, regardless of whether its
certification is terminated, for any of the
following reasons:

(a) Failure to submit an acceptable
Adjustment Proposal within two (2)
years after date of certification. While
approval of an Adjustment Proposal
may occur after the expiration of such
two-year (2) period, a Firm must submit
an acceptable Adjustment Proposal
before such expiration;

(b) Failure to submit documentation
necessary to start implementation or
modify its request for Adjustment
Assistance consistent with its
Adjustment Proposal within six (6)
months after approval of the Adjustment
Proposal, where two (2) years have
elapsed since the date of certification. If
the Firm anticipates needing a longer
period to submit documentation, it
should indicate the longer period in its
Adjustment Proposal. If the Firm is
unable to submit its documentation
within the allowed time, it should
notify EDA in writing of the reasons for
the delay and submit a new schedule.
EDA has the discretion to accept or
refuse a new schedule;

(c) EDA has denied the Firm’s request
for Adjustment Assistance, the time
period allowed for the submission of
any documentation in support of such
request has expired, and two (2) years
have elapsed since the date of
certification; or

(d) Failure to diligently pursue an
approved Adjustment Proposal where
two (2) years have elapsed since the
date of certification.

§315.11 Appeals, final determinations and
termination of certification.

(a) Any petitioner may appeal in
writing to EDA from a denial of
certification, provided that EDA
receives the appeal by personal delivery
or by registered mail within sixty (60)
days from the date of notice of denial
under § 315.8(g). The appeal must state

the grounds on which the appeal is
based, including a concise statement of
the supporting facts and applicable law.
The decision of EDA on the appeal shall
be the final determination within the
Department. In the absence of an appeal
by the petitioner under this paragraph,
the determination under § 315.8(g) shall
be final.

(b) A Firm, its representative or any
other interested domestic party
aggrieved by a final determination
under paragraph (a) of this section may,
within sixty (60) days after notice of
such determination, begin a civil action
in the United States Court of
International Trade for review of such
determination, in accordance with
Section 284 of the Trade Act.

(c) Whenever EDA determines that a
Certified Firm no longer requires
Adjustment Assistance or for other good
cause, EDA will terminate the
certification and promptly publish
notice of such termination in the
Federal Register. The termination will
take effect on the date specified in the
published notice.

(d) EDA shall immediately notify the
petitioner and shall state the reasons for
any termination.

Subpart C—Protective Provisions

§315.12 Recordkeeping.

Each TAAC shall keep records that
fully disclose the amount and
disposition of Trade Adjustment
Assistance funds so as to facilitate an
effective audit.

§315.13 Audit and examination.

EDA and the Comptroller General of
the United States shall have access for
the purpose of audit and examination to
any books, documents, papers, and
records of a Firm, TAAC or other
recipient of Adjustment Assistance
pertaining to the award of Adjustment
Assistance.

§315.14 Certifications.

EDA will provide no Adjustment
Assistance to any Firm unless the
owners, partners, members, directors or
officers thereof certify:

(a) The names of any attorneys,
agents, and other Persons engaged by or
on behalf of the Firm for the purpose of
expediting applications for such
Adjustment Assistance; and

(b) The fees paid or to be paid to any
such Person.

§315.15 Conflicts of interest.

EDA will provide no Adjustment
Assistance to any Firm under this part
unless the owners, partners, or officers
execute an agreement binding them and
the Firm for a period of two (2) years
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after such Adjustment Assistance is
provided, to refrain from employing,
tendering any office or employment to,
or retaining for professional services any
Person who, on the date such assistance
or any part thereof was provided, or
within one (1) year prior thereto, shall
have served as an officer, attorney,
agent, or employee occupying a position
or engaging in activities which involved
discretion with respect to the provision
of such Adjustment Assistance.

Subpart D—Adjustment Proposals

§315.16 Adjustment Proposals.

EDA evaluates Adjustment Proposals
based on the following process:

(a) EDA must receive the Adjustment
Proposal within two (2) years after the
date of the certification of the Firm;

(b) The Adjustment Proposal must
include a description of any Adjustment
Assistance requested to implement such
proposal including financial and other
supporting documentation as EDA
determines is necessary, based upon
either:

(1) An analysis of the Firm’s
problems, strengths and weaknesses and
an assessment of its prospects for
TeCcOVery; or

(2) If EDA so determines, other
available information; and

(c) The Adjustment Proposal must:

(1) Be reasonably calculated to
contribute materially to the economic
adjustment of the Firm (i.e., that such
proposal will constructively assist the
Firm to establish a competitive position
in the same or a different industry);

(2) Give adequate consideration to the
interests of a sufficient number of
separated workers of the Firm, by
providing, for example, that the Firm
will:

(i) Give a rehiring preference to such
workers;

(ii) Make efforts to find new work for
a number of such workers; and

(iii) Assist such workers in obtaining
benefits under available programs; and

(3) Demonstrate that the Firm will
make all reasonable efforts to use its
own resources for its recovery, though
under certain circumstances, resources
of related Firms or major stockholders
will also be considered.

Subpart E—Assistance to Industries

§315.17 Assistance to Firms in import-
impacted industries.

(a) Whenever the International Trade
Commission makes an affirmative
finding under Section 202(B) of the
Trade Act that increased imports are a
substantial cause of serious injury or
threat thereof with respect to an
industry, EDA shall provide to the

Firms in such industry assistance in the
preparation and processing of petitions
and applications for benefits under
programs which may facilitate the
orderly adjustment to import
competition of such Firms.

(b) EDA may provide Adjustment
Assistance, on such terms and
conditions as EDA deems appropriate,
for the establishment of industry-wide
programs for new product development,
new process development, export
development or other uses consistent
with the purposes of the Trade Act and
this part.

(c) Expenditures for Adjustment
Assistance under this section may be up
to $10,000,000 annually per industry,
subject to availability of funds, and shall
be made under such terms and
conditions as EDA deems appropriate.

Dated: July 29, 2005.
Benjamin Erulkar,

Chief Counsel, Economic Development
Administration.

[FR Doc. 05-15470 Filed 8—10-05; 8:45 am]
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AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice of public hearing.

SUMMARY: In connection with the
promulgation of its Interim Final Rule
(the “IFR”), also published in this
separate part, the Economic
Development Administration (“EDA”)
will hold a public hearing to receive
public comments on the IFR.

DATES: Thursday, September 1, 2005,
beginning at 3 p.m. (e.d.t.) and ending
at approximately 5 p.m. (e.d.t.). All
registration requests must be received
by the Office of Chief Counsel,
Economic Development Administration
(see ADDRESSES), no later than 4 p.m.
(e.d.t.) on August 29, 2005.

ADDRESSES: The hearing will take place
in Room 4830 of the Herbert C. Hoover
Building, 1401 Constitution Avenue,
NW., Washington, DC 20230. All
registration requests must be submitted
to the Office of Chief Counsel, Economic
Development Administration,
Department of Commerce, Room 7005,

1401 Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
482—-4687; facsimile (202) 482-5671; e-
mail: edaregs@eda.doc.gov.

FOR FURTHER INFORMATION CONTACT:
Office of Chief Counsel, Economic
Development Administration,
Department of Commerce, Room 7005,
1401 Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
482-4687; facsimile (202) 482-5671; e-
mail: edaregs@eda.doc.gov. Please note
that any correspondence sent by regular
mail may be substantially delayed or
suspended in delivery, since all regular
mail sent to the Department of
Commerce (the “Department”) is subject
to extensive security screening.
SUPPLEMENTARY INFORMATION: On
October 27, 2004, President Bush signed
into law the Economic Development
Administration Reauthorization Act of
2004 (Pub. L. 108-373) (the “2004
Act”). Since reauthorization, EDA has
conducted a full scale review and
revision of its regulations leading to the
promulgation of the IFR. The IFR
provides a 60-day notice and comment
period for interested members of the
public to submit written comments.
Individuals wishing to submit written
comments only should follow the
procedures set forth in the IFR. By way
of this notice, EDA will also hold a
public hearing to receive oral comments
from interested members of the public.

Public comments will be limited to
five minutes in duration. Due to time
limitations, there is a possibility that not
all persons wishing to make comments
will be able to do so. Individuals who
wish to make comments must register in
advance of the hearing on a first-come,
first-served basis by submitting a
registration request to the Office of Chief
Counsel at the addresses listed in the
ADDRESSES heading no later than 4 p.m.
(e.d.t.) on August 29, 2005. The
registration request must include a
written statement summarizing the
public comments and the following
contact information: name, address,
telephone and fax numbers, e-mail
address and organizational affiliation (if
any). Upon receipt of a registration
request, EDA will contact the individual
to schedule a specific public comment
time slot.

All comments submitted to EDA,
whether oral or written, will become
part of EDA’s official administrative
record in connection with the
promulgation of its revised regulations.
EDA will not respond to questions
asked or oral comments delivered at the
public hearing. EDA will respond in
writing to all written and oral comments
received on the IFR when it promulgates
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